UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT O TEXAS

DALLAS DIVISION

AS

IN RLE; -

§
HEALTHCOR HOLDINGS, INC. § Case No. 99-35332 RCV-11
HEAT'THCOR, INC. § {ase No. 92-35323 RCM-1]
NEALTHCOR PHARMACLY, INC. § Cuse No. 99-35334 RCM-11
HEAYL THCOR REHABILITATI(N &

SERVICES, INC, % Case No. Y9-35335 ROCM-11
CARENETWORK, INC. i Case No, 99-35336 RC V-1 L
PHYS1CIANS HOME HEALTH &

NETWORK, INC. § Case No. Y9-35337 RCM-11
HEALTHCOR OXYGEN & §

MEDICAL EQUIPMENT, INC. § Case No, Y9-35338 RUMV-11
PHHN, TNC. ¥ Case No, 9935330 RUM-11

§
Debtors § Jointly Administered Under
§ Casc No. 99-35331 RCM-11
WILLIAM F. HERZOG, LIQUIDATION §
TRUSTEE FOR HEALTHCOR &
LIQUIDATION TRUST &
&
Plaintiff §
g /
V. § Adversary No. #1-3685
%
BLUE CROSS BLUE SHIFLD & . "v“m"ﬂ'ﬂﬁ'. Ty poerey s it
OF TEXAS, INC. § - NORTHERN DISTRICT i
§ ENTER D
Nelendant § -

MEMORANDUM OPINTON ON DEFENDANT'S

SR N NES

RULE 12{b)(1) MOTI10N TO DISMISS OR FOR AB‘:FI:.NW C. MARSHALL, CLERK

MHrpumy

D Faneary 22, 2002, camne o 1o be heard the Rule 12(0(1) mosion of Blue Cross Dlue
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Shield of Texas { “Bluc Crose™) 1o disipiss or (or absiention in the above case, with William F.
Herzog, Liquidation Vrusice for HealthCor Ligwication Vrust (“HeallhCor™) as PlaintidT, and Blue
Cross s Deflendunt. The Courd has noa-core fursdiction v this mattee weder 28 1.5, §§ 1334,
Toe folicwirg are the undispoted facts and the Court’s conclusions of law under Bankoopicy Bule
7052, This is ap inlerlocutory, rather than a fnal, arder.

Procedural Backyrvund

HealthCor and Blue Cross were parties to an arbitration procecding. The arbitration panel
rendered an award on October 18, 2001 (the “Award™). HealthCor filed its Onginal Complaint n
Lhag Cowet ot November 2, 20010 seeking i canfizm the Award under the Texas General Arbitration
Act{*he "TGAA™). On Novarnber 14, 2001, Blue {ross {iled a state conrt acnion stiyled Blue Crosy
Riue Shield of Texas v. HealthCor Liguidation Trusi, el ol Cause No. OGN 0374 in the 353
Judicial District of Travis County, Texas {the “Stare Action™). The State Action soughl frer uli
b vacare or modily the Award,

{n Docember i4, 2001, HealthCor tmely ranoved the State Acton o the Uniled States
histict Court [or the Western District of Texas, Anstin Divigion. Blue Cross subseguently Giled o
NMotion to Remand:, bowewer, [nifed States [strict Coort in Austin bas not vet roied upon the
Maotion to Remand.

This Court obtaiped jurisdiction over the conlroversy upen the filing of HealthCor's
complaint. Tex Ch. PRAC, & RENM. Cone Ann. $§ 171.081-082 {Vernon 2002 Supp.). The TGAA

expressly states thar an appheant for a cowrt order under its provisions, which necessarily includes

' See Sohusier v, Mums ffn ve Rupp & Bevsnon o b, 109 %34 237 (3% Cir 1997
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Shield of Texas { “Blue Cross™ in the ahove case, with William F. Herzog, iguidation Trustec for
Healthior Liguidation Trus: {"HealthCor') as Plaiiti (. and Blue Cross as Defendunt. The Couet has
non-core jurisdiction over this mater under 28 17.5.C. §§ 1334, The following arz the undsputed
facts and the Court’s conclusicns of law umder Dookroptey Rule 7052, Thix 1 an mderlocutory,
rather than a final, order.!

Procedural Background

HealthCor and Blue Cross were parties to en armtratior. procecding, The arbrration panel
rendercd an award on October L8, 2001 (the “Award™, HealthCor filed 11 Onginal Complaint in
thia Courl on Naovemiber 2, 2001 seeking to confirm the Award under the Texas Gencral Arhitration
Act{the “TGAA™)L On Novembeoer 14, 2001, Bhee rozs filed w state court action styled Bl Cross
Rlue Shield of Texas v, HewlthCor Liguidation Ui s, ef ef, Canse No. GN 10374 in the 353
Judicial District of Travis County, Toxas (the “State Action™). The State Acton seught farer @t
to vacate or modify the Award.

n December 14, 200, HealthCor tmely removed the Statc Action (o the Umited Staics
District Courl lor he Wesiern Thstrict of Texas, Auwsun Division. Bluz Cross subscooensty filed a
WMot to Remuand: however, Uniled States District Court in Austin has nol yet ruied upon the
Motion o Rerand.

Jurisdigtion

This Court obtained jurisdiction over the controversy upon Lhe {Tling of HeallhCor™s
complaint. Trx, C1v. Prac. &REM. CODE ANY. §§ 0 7LO81-082 (Vernon 2002 Supp.). The TGAA

expressly stales that an applicant for o court order under 11s provisions, which necessarily includes

| See Schuster v, AMins (In re Rupp & Bowmean Ca ), 109 F.3d 237 (5" Cir, 1997).
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an application for an order confirming the arbitration award under § 171,087, may file the application
“subject to this chapler, ol or alter the conelusion of the arbitratom.” Trx. Crv. Prac. & REM. (0D
AN S 171,083 (Vernon 20802 Supp. ). The TGrAA docs nol specifically v or otherwise restrict the
time for filing a pelition to conlimm. Therelore, 4 plain reading of § 171.083 allowed HealthCor to
seek confirmation of the Award at any time after the arbilrabion concluded.

Fitst-Filed Court

Because HealthCor imely filed this advorsary proceeding prior to Blue Cross® filing ol the
State Action, this Court is the first-filed coort. Although this Court can refuse to exercise 1is
jurisdiczion in favor of the sccond-filed court where there are factors of substance that supporl the
gxercize of the first-filed court’s discretion, Crlumbic Pictores ndusieies, e, v Schuetder, 435
T Supp. 742, 747 (8.D.N.Y, 1977}, this Cowrt declines to cede il¢ juriadiction. [TealthCor exercised
its federal and state statulovy nighls m invoking this Court’s junsdiclien lo conlimi the Award.
Whilc il appears o7e deposition has boen taken I the State Action, minimal discovery condacted
in a sceond-filed Jawsuit should not dispossess the first-filed court ol ils jurisdiction.

Mandatary Abstention

28 ULS.C. § 1334(2)( 2} states in netevant part that

[u]pontinely motion ofa party in a proceeding based upon a State law claim or Siale

law cause of actzon . . . with respect to which an action could not have boen
communeed in 2 court of the United Siates absent jurisdiction under this section, the
district court shall abstain from hearing such proceeding if i sclion 15 commenced,

and can be timely adjudicated. in a State forum of appropriate jurisdiction,

Currently, the case is pending before the Uritad States Distict Courl for ke Western Distriet

af Texas, Even assuming that the Western Distr oz will remand the cass to the state contm Travis

Clounty, Blue Cress has Mailed to present any evidence that the State Action can be timely
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adjudicated. Georgon v, Fritzshall (v ve Georgouy, 137 B.R BAT{NDL T 1993); Rurgess v, Liberiy
Serv. Ass'n {In re Burgess), 31 BR300 {Bankr, 5.D. Ohie 19%35). The Westemn Ihsinet has not yet
rulcd on Blue Cross' Molion (o Rernand and Blue Cross did not present amy cvidence as lo when that
motion was sel for hzaring. Fven after remand, i any, Blue Cross has fatled to show that the case
can or will be timely adjudjcated. This Cotrl, therclore, need not abstain [rom hearing this
controversy under § 1334,

Additionally, some courts have found that a § 1334 (¢} 2) motion 1s untimely when the state
court action was brought after the filing of the bankruptey action. Williams v. Heller Fin, Inc., 82
B.R.823I(E.D. La 1388 Rorne v. New Ovleans flealith Care, Inc., 116 B.R. 487, 494 (E.D. La.
1990Y; sever afvo 5.6 Phiftips Constructors, fac v, City of Burlington, Vevmoni (fn re S.0. Phillips
Constrrciors, Inc.), 45 T.3d 702 {2 Cir. 1893) (81334 (e)(2) regnires ahstention in “previously
cotrtrenced” stule courl actions},

Conclusion

HealthCor was nol premalure in filing this adversary procceding seeking to confimm the
Award. [has Court i3 the Grst-filed court and Lhere ate no cetpelling faclors of substance that
support eeding jurisdietion to the second-filod court. Finally, Biue Cross has not met 1ts hurden in
showing why this Ceurt should abstain from hearing (his controversy undsr § 1354{¢)(2), Thus, the
Riue Cross motion to dismiss or abstain will be decied and the Count will vetain its jurisdiction over

thiy matter.
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SO ORDERED, this D1 day of Tanuary, 2007

United States Bankruptey Judge
Copies to:

Mr. hichae. &. Hull

Mr Andrew Fo MacKae

HULL HEMNRICEKS & MACRAELLP
221 West 6™ Street - #2000

Austin, Texas TETOL

Mr. JelTrey R, Scekel

Mr 1 Mark Chevallier

MCGUIRE, CRADDOCK & STROTHEE. B.C.
A0 North Akard - #3550

allas, Texas 75201
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